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Recently, the South African Competition Commission published a paper
titled “Competition in the Digital Economy” for public comment (the
“Digital Economy Paper”), signalling the Commission’s increased focus on
the use of data, artificial intelligence (AI), and algorithms in the competi-
tion sphere. In line with international trends, the Digital Economy Paper
contains the Commission’s approach and proposed solutions to the issue
of whether existing antitrust ‘tool kits’ are sufficient to deal with issues
raised by the digital economy, or whether new alternatives are needed.
These issues will form the subject of this article, with a focus on the inter-
section between competition law and data protection laws.

In 2018, the European Union’s (EU) General Data Protection
Regulation (GDPR) came into effect. As the international standard of
data protection laws, the GDPR (and its predecessor, the EU Directive on
Data Protection) has formed the basis for many data protection laws all
over the world and, to date, 24 African countries have adopted laws and
regulations to protect personal data. South Africa’s Protection of Personal
Information Act (4 of 2013) (POPIA) came into force in July and pre-
scribes eight conditions for the lawful processing of personal information
which broadly accord with the principles found in the GDPR. There are
some notable differences, however, such as the fact that unlike the
GDPR, POPIA also applies to juristic person data subjects. Given that we
and many other African jurisdictions have based our data protection laws
on the GDPR or the EU Directive, the principles and ongoing debates
happening internationally are likely to apply mutatis mutandis to African
jurisdictions.

Competition, data protection, and consumer laws serve similar but dif-
ferent goals, insofar as they all seek to advance the interests of consumers
and consumer welfare in some way. There is material overlap between
them and where the constituent components of these various areas of law
are fulfilled, their application to a given scenario remains appropriate.
However, this could lead to differing results when assessed by different
regulators under different laws. It is therefore important for competition
authorities to liaise and coordinate with their data protection counter-
parts in order to avoid any ‘turf wars’. Section 82 of the Competition Act

(89 of 1998) provides that if there is
concurrent jurisdiction between the
Commission and another regulatory
authority, then a cooperation agree-
ment must be entered into between
the two authorities. Section 78 of
POPIA also provides that where the
Information Regulator (the
Regulator) considers that a com-
plaint relates (either wholly or par-
tially) to a matter that is regulated
in terms of another law, it must refer
the matter to the relevant regulatory
authority to be dealt with accord-
ingly. The Commission has noted
the need for such collaboration in
its Digital Economy Paper.

However, as digitalisation continues to rise and privacy issues take
centre stage, competition lawyers around the world have expressed con-
cern that competition law could be co-opted to achieve non-competition
aims. As proposed by the London School of Economics, it therefore
becomes important to distinguish between where data protection acts as
an internal influence on competition law, and where it acts as an external
influence. Data protection would constitute an internal influence where
it is considered as a competitive parameter; in other words, where there is
competition on data and the levels of data protection offered. In these
cases, competition law internalises data protection assessments, which are
taken into account as an element of consumer welfare by competition
authorities. The Commission is already well-equipped to deal with these
conventional competition violations involving data; for instance, where
there is an agreement between competitors not to share certain forms of
data or not to compete on the level of data protection offered to their
users. It is just the analysis of the anti-competitive effects of such an
agreement that could be quite complex, but this is another area where we
can learn from the EU. The Digital Economy Paper also notes the need
to rethink theories of harm and potentially rely on data experts in order
to prove anti-competitive effects, as this can get quite technical.

On the other hand, data protection laws could act as an external influ-
ence insofar as they could serve as a binding limit on competition law
enforcement; that is, where data protection laws prevent a competition
authority from accepting a commitment or imposing a remedy that it
would otherwise consider appropriate, for example, ordering access to data
as an essential facility, or accepting an obligation that data will be shared
with a merging entity’s competitors in order to lower barriers to entry
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(particularly in markets where Big Data Firms act as gatekeepers). Such
data sharing would need to comply with the conditions for lawful process-
ing under POPIA, and consumers must be aware of what is happening
with their data and potentially be given the opportunity to object to such
data sharing. Distinctions between data belonging to the merging parties
and data belonging to consumers would be necessary, particularly given
that POPIA applies to juristic persons, as well as natural persons.

In the context of merger control, competition authorities will need to
find a way to properly ascribe a monetary value to data, which is consid-
ered the ‘money of the modern age’, as many digital markets require their
users’ data in lieu of actual currency. This is necessary to prevent merger
creep where Big Data Firms acquire small competitors in order to prevent
them from becoming a threat, without having to notify the competition
authorities due to the monetary thresholds not being met – notwithstand-
ing the fact that the small competitor may have innovations which could
have significant effects on competition in a digital market (so called
‘killer acquisitions’). Vertical mergers also pose problems as vertically inte-
grated digital firms can benefit from owning a platform and, at the same
time, competing with sellers on that platform. This incentivises self-pref-
erencing: an act by which digital platforms will give preferential treat-
ment to their services over the services of other companies. 

A possible solution to these problems could be to make all mergers
involving digital markets notifiable, and/or introducing a rebuttable pre-
sumption that these mergers will lead to a substantial lessening of compe-
tition, placing a reverse onus on the merging firms to show otherwise.
The Digital Economy Paper, however, seems to adopt a ‘middle of the
road’ approach by suggesting that all mergers involving specified domi-
nant tech firms be made notifiable, and that a guidance note clarifying
the valuation of assets for non-specified digital companies be issued, as
well as a practice note on merger creep and digital market merger assess-
ment. A further recommendation made by the Digital Economy Paper is
that domestically notifiable tech mergers are concurrently filed in South
Africa and other major jurisdictions, such that the Commission benefits
from collaboration with other competition regulators in the assessment of
the merger.

From a data protection perspective, acquiring firms should also be wary
of the risks and liability that they are acquiring, as they may end up liable
for data protection violations committed by the target firm, as recently
illustrated in the case against the Marriott International Hotel Group
under the GDPR. In a nutshell, Marriott International acquired a rival
company, Starwood Hotels, whose guest reservation database was compro-
mised. However, because Marriott failed to conduct a proper due dili-
gence upon acquiring Starwood, this compromise went undetected for
some time, resulting in approximately 339 million guest records globally,
containing a variety of important personal data, being exposed by the
incident. The UK Information Commissioner’s Office has proposed a
£99.2 million fine against Marriott for its breaches of data protection law.
This case serves as a sobering reminder to be cognisant of data protection
laws when making acquisitions.

In the context of abuses of dominance, an important issue to be con-
sidered is where a dominant firm acquires data that can provide insights
about various consumers, perhaps through a non-notifiable merger or a
merger where there is no horizontal or vertical overlap, and uses data ana-

lytics or algorithms to facilitate price discrimination, excessive pricing, or
predatory pricing strategies. If a company has market power, it can set dif-
ferent prices for the different customer groups it has identified thanks to
the data collected (so called ‘personalised pricing’), which could have
positive or negative effects on consumer welfare depending on which end
of the deal consumers get, but also on competition generally. Network
effects and economies of scale driven by Big Data can also confer market
power and a durable competitive advantage which, once established, is
very difficult to displace. It has been suggested that the assessment of
dominance in digital markets may need to focus less on market share and
more on other factors such as the control or ownership of key inputs such
as data, barriers to entry, the degree of innovation, and the strength of
network effects. Competition authorities will, therefore, need to consider
the important role that data plays in establishing or entrenching market
power in digital (and other) markets – something our laws do not currently
address.

Ultimately, digitalisation combines many things previously regulated by
separate regulatory regimes, prompting the need for collaboration between
competition and data protection authorities, both locally and internation-
ally, as digital markets are not constrained by geography. Competition
authorities will need to investigate new theories of harm such as self-pref-
erencing and personalised pricing, and reassess the current approach to the
assessment of dominance. Coherence between data protection, competi-
tion, and consumer laws will also be necessary to deliver a fair deal to serv-
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To prohibit or restrict smoking in public places; to regulate the sale and advertising of 

and to provide for matters connected therewith.

PREAMBLE

ACKNOWLEDGING that tobacco use— 
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ice users in the context of mergers, as one hand cannot approve a merger
without conditions while the other hand effectively has to try and block it
after the fact by preventing data-sharing between the two. 

This stage of development of the intersection between data protec-
tion law and competition law, with a flavour of consumer law, has been
dubbed the dawn of the “Uberprotection”. Although there are many les-
sons to be learnt from foreign and international laws regarding how to
navigate this new age of Uberprotection, as the President of the
Competition Appeal Court, Judge Dennis Davis, noted, South Africa

will need to adapt whatever learnings we borrow to suit our own devel-
opmental needs. �

De Beer is a Candidate Attorney,
Competition department, ENSafrica.
The article was approved by Lizél
Blignaut, an Executive, Competition
department and Era Gunning, an Executive, Banking and Finance
department, ENSafrica.

The principle of reflective loss came sharply into focus in Hlumisa
Investment Holdings (RF) Ltd v Kirkinis [2020] ZASCA 83 (ABIL) and De
Bruyn v Steinhoff International Holdings N.V. (2920/2018) [2020] ZAG-
PJHC 145 (Steinhoff); whilst in England, Seville JA v Marex Financial
Limited [2020] UKSC 31 (Seville) provided a fresh angle to the reflective
loss principle pertaining to creditors.

The facts
In ABIL, the shareholders sued the directors and auditors jointly and sev-
erally for damages arising from the diminution in share value. They
claimed loss due to directors’ misconduct in relation to the affairs of both
African Bank and ABIL, and on account of the auditors’ audit failures.

In Steinhoff, the shareholders claimed that the directors owed them a
duty of care at common law, which they had breached by making negli-
gent misstatements.

In Seville, a creditor, Marex, obtained judgment against companies
which Mr Seville owned and controlled, for contractual debts and costs.
Mr Seville sneakily transferred the company’s cash to himself, leaving
Marex unable to satisfy the debt and pursuing Mr Seville for it. 

The rule against Reflective Loss
Mr Seville thought that the principle of reflective loss would allow him
to escape liability. Seville para [35] explained that the rule, restated in

Prudential Assurance Company Ltd v Newman Industries Ltd [1982] Ch
204 (CA) 210-211 (Prudential), has two aspects. The first is that the
proper plaintiff in an application in respect of a wrong alleged to be
done to a corporation, is prima facie the corporation. The shareholder
cannot, as a general rule, bring an action against a wrongdoer to recover
damages or secure other relief for an injury done to the company. The
second is that, where the alleged wrong is a transaction which might be
made binding on the corporation and on all its members by a simple
majority of its members, no individual member of the corporation is
allowed to maintain an action in respect of that matter because, if the
majority confirms the transaction, it is the end of the matter. It empha-
sises the fact that the management of a company’s affairs is entrusted to
its decision-making organs established in terms of its articles of associa-
tion (memorandum of incorporation).

Where a shareholder claims that his shares have fallen in value as a
result of a loss suffered by the company, and the company has a right of
action in respect of that loss, the shareholder can exercise such rights of
control over its decision-making as have been granted to him by the
articles of association. These normally provide for the ultimate control
of the company’s affairs by a majority of the shareholders voting at a
general meeting. The shareholder has not suffered a loss which is
regarded by law as being separate and distinct from the company’s loss.
A minority shareholder has other remedies available to him if the com-
pany’s management is acting improperly, including a derivative action
and an application for relief against unfairly prejudicial conduct.
Prudential confirmed that the shareholder does not suffer any person-

al loss. Its only “loss” is through the company, reflected in the diminu-
tion in value of the net assets of the company. 

Where a company suffers actionable loss and that loss results in a fall
in the value of its share (or its distributions), the fall in share value (or
in its distributions), is not loss which the law recognises as being sepa-

Reflections on reflective loss
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The recent rise in shareholder activism, and claims
by shareholders directly against company directors
for the diminution in share value, face a particular

difficulty: losses suffered by shareholders are reflective only
of the losses suffered by the company and should, therefore,
be recovered by the company itself. 
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